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regulations of the California Depart-
ment of Food and Agriculture.

3) U.S. No. 1, U.S. No. 2, U.S. Combina-
tion, and Standard Pack mean the same
as defined in the United States Stand-
ards for Summer and Fall Pears (7T CFR
51.1260 to 51.1280).

(4) Approved top pad shall mean a pad
of wood-type excelsior construction,
fairly uniform in thickness, weighing
at least 160 pounds per 1,000 square feet
(e.g., an 11 inch by 17 inch pad will
weigh at least 21 pounds per 100 pads)
or an equivalent made of material
other than wood excelsior approved by
the committee.

(5) Organic pears means pears which
are produced, harvested, distributed,
stored, processed and packaged without
application of synthetically com-
pounded fertilizers, pesticides, or
growth regulators. In addition, no syn-
thetically compounded fertilizers, pes-
ticides, or growth regulators shall be
applied by the grower to the field or
area in which the pears are grown for
12 months prior to the appearance of
flower buds and throughout the entire
growing and harvest season for pears.

(6) Consumer package means a pack-
age holding 15 pounds or less net
weight of pears.

[46 FR 48116, Oct. 1, 1981, as amended at 47 FR
34116, Aug. 6, 1982; 54 FR 32796, Aug. 10, 1989;
55 FR 25958, June 26, 1990; 56 FR 32063, July
15, 1991; 57 FR 31093, July 14, 1992]

EFFECTIVE DATE NOTE: At 59 FR 10056, Mar.
3, 1994, §917.461 was suspended, effective April
4, 1994.
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DEFINITIONS

§920.1 Secretary.

Secretary means the Secretary of Ag-
riculture of the United States, or any
officer or employee of the Department
of whom authority has heretofore been
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delegated, or to whom authority may
hereafter be delegated.

§920.2 Act.

Act means Public Act No. 10, 73d Con-
gress (May 12, 1933), as amended and as
reenacted and amended by the Agricul-
tural Marketing Agreement Act of 1937,
as amended (48 Stat. 31, as amended; 7
U.S.C. 601 et seq.).

§920.3 Person.

Person means an individual, partner-
ship, corporation, association or any
other business unit.

§920.4 Production area.

Production area means the State of
California.

§920.5 Kiwifruit.

Kiwifruit means all varieties of
kiwifruit, or kiwi grown in the produc-
tion area.

[568 FR 65102, Dec. 13, 1993]

§920.6 Varieties.

Varieties means and includes all clas-
sifications or subdivisions of kiwifruit.

§920.7 Fiscal period.

Fiscal period is synonymous with fis-
cal year and means a 12-month period
beginning on August 1 of one year and
ending on the last day of July of the
following year or such other period as
the committee, with the approval of
the Secretary, may prescribe.

§920.8 Committee.

Committee means the Kiwifruit Ad-
ministrative Committee established
pursuant to §920.20.

§920.9 Grower.

Grower is synonymous with producer
and means any person who produces
kiwifruit for the fresh market and who
has a proprietary interest therein.

§920.10 Handler.

Handler is synonymous with shipper
and means any person (except a com-
mon or contract carrier transporting
kiwifruit owned by another person)
who handles kiwifruit.

§920.12

§920.11 Handle.

Handle and ship are synonymous and
mean to sell, consign, deliver, or trans-
port kiwifruit, or to cause kiwifruit to
be sold, consigned, delivered, or trans-
ported, between the production area
and any point outside thereof, or with-
in the production area: Provided, That
the term handle shall not include the
sale of kiwifruit on the vine, the trans-
portation within the production area of
kiwifruit from the vineyard where
grown to a packing facility located
within such area for preparation for
market, or the delivery of such
kiwifruit to such packing facility for
such preparation.

§920.12 District.

District means the applicable one of
the following described subdivisions of
the production area or such other sub-
division as may be prescribed pursuant
to §920.31:

(a) District 1 shall include the coun-
ties of Siskiyou, Modoc, Shasta,
Lassen, Tehama, Plumas, and Butte
(with the exception of that area set
aside as ‘“‘District 27).

(b) District 2 shall include the 95948
postal zip code area known as Gridley
(and the surrounding area), incor-
porating the area located within the
following boundaries: The area west of
the Feather River; north of the Butte/
Sutter county line; east of Pennington
and Riley Roads; and south of Farris
Road, Ord Ranch Road and Gridley Av-
enue.

(c) District 3 shall include the coun-
ties of Yuba, Sutter, Sierra, Nevada,
and Placer.

(d) District 4 shall include the coun-
ties Del Norte, Humboldt, Trinity,
Mendocino, Lake, Sonoma, Marin,
Napa, Solano, Yolo, Colusa, and Glenn.

(e) District 5 shall include the coun-
ties of San Joaquin, Calaveras,
Tuolumne, Merced, Stanislaus, Contra
Costa, El Dorado, Amador, Sac-
ramento, Alpine, San Francisco, Ala-
meda, San Mateo, Santa Clara, Santa
Cruz, San Benito and Monterey.

(f) District 6 shall include the counties
of Mono, Mariposa, Madera, Fresno and
Kings.

(g) District 7 shall include the coun-
ties of Tulare and Inyo.
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§920.13

(h) District 8 shall include the coun-
ties of San Luis Obispo, Santa Barbara,
San Bernardino, Kern, Ventura, Los
Angeles, Orange, Riverside, San Diego
and Imperial.

§920.13 Pack.

Pack means the specific arrangement,
size, weight, count, or grade of a quan-
tity of kiwifruit in a particular type
and size of container, or any combina-
tion thereof.

§920.14 Container.

Container means a box, bag, crate,
lug, basket, carton, package, or any
other type of receptacle used in the
packaging or handling of kiwifruit.

ADMINISTRATIVE BODY

§920.20 Establishment and member-
ship.

There is hereby established a
Kiwifruit Administrative Committee
consisting of 12 members, each of
whom shall have an alternate who
shall have the same qualifications as
the member for whom he or she is an
alternate. The 12-member committee
shall be made up of the following: One
public member (and alternate); one
member (and alternate) from each of
the eight California districts; three ad-
ditional committee members and their
alternates to be selected from the three
districts with the three highest vol-
umes of fresh shipments in the prior
fiscal period; Provided, That no more
than a total of two members and their
alternates shall represent any one dis-
trict. With the exception of the public
member and alternate, all members
and their respective alternates shall be
growers or employees of growers.

[67 FR 1219, Jan. 12, 1992]

§920.21 Term of office.

The term of office of each member
and alternate member of the com-
mittee shall be for two years from the
date of their selection and until their
successors are selected. The term of of-
fice of the three additional grower
members and their alternates selected
from the three districts shipping the
highest volumes of Kkiwifruit in the
prior fiscal period shall be for two
years. The terms of office shall begin

7 CFR Ch. IX (1-1-09 Edition)

on August 1 and end on the last day of
July, or such other dates as the com-
mittee may recommend and the Sec-
retary approve. Members may serve up
to three consecutive 2-year terms not
to exceed 6 consecutive years as mem-
bers. Alternate members may serve up
to three consecutive 2-year terms not
to exceed 6 consecutive years as alter-
nate members.

[67 FR 1219, Jan. 12, 1992]

§920.22 Nomination.

(a) Except as provided in paragraph
(b) of this section, the committee shall
hold, or cause to be held, not later than
July 15 of each year, or such other date
as may be specified by the Secretary, a
meeting or meetings of growers in each
district for the purpose of designating
nominees to serve as grower members
and alternates on the committee. Any
such meetings shall be supervised by
the committee, which shall prescribe
such procedures as shall be reasonable
and fair to all persons concerned.

(b) Nominations in any or all dis-
tricts may be conducted by mail in a
manner recommended by the com-
mittee and approved by the Secretary.

(c) Only growers may participate in
the nomination of grower members and
their alternates. Each grower shall be
entitled to cast only one vote for each
position to be filled in the district in
which such grower produces kiwifruit.
No grower shall participate in the elec-
tion of nominees in more than one dis-
trict in any one fiscal year.

(d) A particular grower shall be eligi-
ble for membership as member or alter-
nate member to fill only one position
on the committee.

(e) The public member and alternate
shall be nominated by the grower mem-
bers of the committee.

[67 FR 1219, Jan. 12, 1992]

§920.23 Selection.

From the nominations made pursu-
ant to §920.22, or from other qualified
persons, the Secretary shall select the
12 members of the committee and an
alternate for each such member, with
the exception of the public member and
alternate member, who shall be se-
lected by the Secretary in his discre-
tion.
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§920.24 Failure to nominate.

If nominations are not made within
the time and in the manner prescribed
in §920.22, the Secretary may, without
regard to nominations, select the mem-
bers and alternate members of the
committee on the basis of the represen-
tation provided for in §920.20.

§920.25 Acceptance.

Each person to be selected by the
Secretary as a member or as an alter-
nate member of the committee shall,
prior to such selection, qualify by ad-
vising the Secretary that he/she agrees
to serve in the position for which nomi-
nated for selection.

§920.26 Vacancies.

To fill any vacancy occasioned by the
failure of any person selected as a
member or as an alternate member of
the committee to qualify, or in the
event of the death, removal, resigna-
tion, or disqualification of any member
or alternate member of the committee,
a successor for the unexpired term of
such member or alternate member of
the committee shall be nominated and
selected, or, in the case of the public
member and alternate, selected by the
Secretary in his discretion, in the man-
ner specified in §§920.22 and 920.23. If
the names of nominees to fill any such
vacancy are not made available to the
Secretary within a reasonable time
after such vacancy occurs, the Sec-
retary may fill such vacancy without
regard to nominations, which selection
shall be made on the basis of represen-
tation provided for in §920.20.

§920.27 Alternate members.

An alternate member of the com-
mittee, during the absence of either
the member for whom that individual
is an alternate, or, in the case of dis-
tricts with two grower positions on the
committee, the other member and that
member’s alternate, shall act in the
place and stead of such member and
perform such other duties as assigned.
In the event of the death, removal, res-
ignation, or disqualification of a mem-
ber, the alternate of such member shall
act for him or her until a successor for
such member is selected and has quali-
fied.

§920.31

§920.30 Powers.

The committee shall have the fol-
lowing powers:

(a) To administer the provisions of
this part in accordance with its terms;

(b) To receive, investigate, and report
to the Secretary complaints of viola-
tions of the provisions of this part;

(c) To make and adopt rules and reg-
ulations to effectuate the terms and
provisions of this part; and

(d) To recommend to the Secretary
amendments to this part.

§920.31 Duties.

The committee shall have,
others, the following duties:

(a) To select a chairperson and such
other officers as may be necessary, and
to define the duties of such officers;

(b) To appoint such employees,
agents and representatives as it may
deem necessary, and to determine com-
pensation and to define the duties of
each;

(c) To submit to the Secretary as
soon as practicable after the beginning
of each fiscal period a budget for such
fiscal period, including a report in ex-
planation of the items appearing there-
in and a recommendation as to the rate
of assessment for such period;

(d) To keep minutes, books and
records which will reflect all of the
acts and transactions of the committee
and which shall be subject to examina-
tion by the Secretary;

(e) To prepare periodic statements of
the financial operations of the com-
mittee and to make copies of each such
statement available to growers and
handlers for examination at the office
of the committee;

(f) To cause its books to be audited
by a public accountant at least once
each fiscal year and at such times as
the Secretary may request;

(g) To act as intermediary between
the Secretary and any grower or han-
dler;

(h) To investigate and assemble data
on the growing, handling and mar-
keting conditions with respect to
kiwifruit;

(i) To submit to the Secretary the
same notice of meetings of the com-
mittee as is given to its members;

among

153



§920.32

(j) To submit to the Secretary such
available information as may be re-
quested;

(k) To investigate compliance with
the provisions of this part;

(1) With the approval of the Sec-
retary, to redefine the districts into
which the production area is divided
and to reapportion the representation
of any district on the committee: Pro-
vided, That any such changes shall re-
flect, insofar as practicable, shifts in
kiwifruit production within the dis-
tricts and the production area.

§920.32

(a) Eight members of the committee,
or alternates acting for members, shall
constitute a quorum and any action of
the committee shall require the con-
curring vote of the majority of those
present: Provided, That actions of the
committee with respect to expenses
and assessments, or recommendations
for regulations pursuant to §§920.50
through 920.55, of this part shall re-
quire at least eight concurring votes.

(b) The committee may vote by tele-
phone, telegraph, or other means of
communication, and any votes so cast
shall be confirmed promptly in writing;
Provided, That if an assembled meeting
is held, all votes shall be cast in per-
son.

Procedure.

§920.33 Expenses and compensation.

(a) Except for the public member and
alternate, the members of the com-
mittee, and alternates when acting as
members, shall serve without com-
pensation but shall be reimbursed for
expenses necessarily incurred by them
in the performance of their duties
under this part: Provided, That the
committee at its discretion may re-
quest the attendance of one or more al-
ternates, including the public alter-
nate, at any or all meetings notwith-
standing the expected or actual pres-
ence of the respective members and
may pay expenses as aforesaid.

(b) The public member and alternate
shall be reimbursed for expenses nec-
essarily incurred by them in the per-
formance of their duties under this
part, and shall receive per diem com-
pensation established by the com-
mittee.

7 CFR Ch. IX (1-1-09 Edition)

§920.34 Annual report.

The committee shall, as soon as is
practicable after the close of each mar-
keting season, prepare and mail an an-
nual report to the Secretary and make
a copy available to each grower and
handler who requests a copy of the re-
port.

EXPENSES AND ASSESSMENTS

§920.40 Expenses.

The committee is authorized to incur
such expenses as the Secretary finds
are reasonable and likely to be in-
curred by the committee for its main-
tenance and functioning and to enable
it to exercise its powers and perform
its duties in accordance with the provi-
sions of this part. The funds to cover
such expenses shall be acquired in the
manner prescribed in §920.41.

§920.41 Assessments.

(a) As his or her pro rata share of the
expenses which the Secretary finds are
reasonable and likely to be incurred by
the committee during a fiscal period,
each person who first handles kiwifruit
during such period shall pay to the
committee, upon demand, assessments
on all kiwifruit so handled. The pay-
ment of assessments for the mainte-
nance and functioning of the com-
mittee may be required under this part
throughout the period it is in effect, ir-
respective of whether particular provi-
sions thereof are suspended or become
inoperative. If a handler does not pay
any assessment within the time pre-
scribed by the committee, the assess-
ment may be subject to an interest or
late payment charge, or both, as may
be established by the Secretary upon
recommendation of the committee.

(b) The Secretary shall fix the rate of
assessment to be paid by each such per-
son during a fiscal period in an amount
designed to secure sufficient funds to
cover the expenses which may be in-
curred during such period and to accu-
mulate and maintain a reserve fund
equal to approximately one fiscal peri-
od’s expenses. At any time during or
after the fiscal period, the Secretary
may increase the rate of assessment in
order to secure sufficient funds to
cover any later finding by the Sec-
retary relative to the expenses which
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may be incurred: Provided, That any as-
sessment, excluding any amount col-
lected pursuant to §920.55(c), must be
limited to a maximum assessment rate
of three and one-half cents per flat, or
the equivalent thereof. The Secretary
may increase this maximum rate in
each succeeding year after the initial
yvear of order operation by the Con-
sumer Price Index (cost of living) for
California as published by the Bureau
of Labor Statistics. Such increase shall
be applied to all kiwifruit handled dur-
ing the applicable fiscal period. In
order to provide funds for the adminis-
tration of the provisions of this part
during the first part of a fiscal period
before sufficient operating income is
available from assessments on the cur-
rent year’s shipments, the committee
may accept the payment of assess-
ments in advance, and may also borrow
money for such purposes.

[49 FR 39658, Oct. 10, 1984, as amended at 57
FR 1220, Jan. 12, 1992]

§920.42 Accounting.

(a) If, at the end of a fiscal period,
the assessments collected are in excess
of expenses incurred, such excess shall
be accounted for in accordance with
one of the following:

(1) If such excess is not retained in a
reserve, as provided in paragraph (a)(2)
of this section, it shall be refunded pro-
portionately to the persons from whom
it was collected: Provided, That any
sum paid by a person in excess of his or
her pro rata share of the expenses dur-
ing any fiscal period may be applied by
the committee at the end of such fiscal
period to any outstanding obligations
due the committee from such person.

(2) The committee, with the approval
of the Secretary, may carry over such
excess into subsequent fiscal periods as
a reserve: Provided, That funds already
in the reserve do not equal approxi-
mately one fiscal period’s expenses.
Such reserve funds may be used: (i) To
defray expenses, during any fiscal pe-
riod, prior to the time assessment in-
come is insufficient to cover such ex-
penses; (ii) to cover deficits incurred
during any fiscal year when assessment
income is less than expenses; (iii) to
defray expenses incurred during any
period when any or all provisions of
this part are suspended or are inoper-

§920.50

ative; and, (iv) to cover necessary ex-
penses of liquidation in the event of
termination of this part. Upon such
termination, any funds not required to
defray the necessary expenses of lig-
uidation shall be disposed of in such
manner as the Secretary may deter-
mine to be appropriate: Provided, That
to the extent practical, such funds
shall be returned pro rata to the per-
sons from whom such funds were col-
lected.

(b) All funds received by the com-
mittee pursuant to the provisions of
this part shall be used solely for the
purpose specified in this part and shall
be accounted for in the manner pro-
vided in this part. The Secretary may
at any time require the committee and
its members to account for all receipts
and disbursements.

(c) Upon the removal or expiration of
the term of office of any member of the
committee, such member shall account
for all receipts and disbursements and
deliver all property and funds in his or
her possession to the committee, and
shall execute such assignments and
other instruments as may be necessary
or appropriate to vest in the com-
mittee full title to all of the property,
funds, and claims vested in such mem-
ber pursuant to this part.

REGULATIONS

§920.50 Marketing policy.

(a) Each season prior to making any
recommendations pursuant to §920.51,
the committee shall submit to the Sec-
retary a report setting forth its mar-
keting policy for the ensuing mar-
keting season. Such marketing policy
report shall contain information rel-
ative to:

(1) The estimated total production of
kiwifruit within the production area;

(2) The expected general quality and
size of kiwifruit in the production area
and in other areas;

(3) The expected demand conditions
for kiwifruit in different market out-
lets;

(4) The expected shipments of
kiwifruit produced in the production
area and in areas outside the produc-
tion area;

() Supplies of competing commod-
ities;
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§920.51

(6) Trend and level of consumer in-
come;

(7) Other factors having a bearing on
the marketing of kiwifruit; and

(8) The type of regulations expected
to be recommended during the mar-
keting season.

(b) [Reserved]

§920.51 Recommendations for regula-
tion.

(a) Whenever the committee deems it
advisable to regulate the handling of
any variety or varieties of kiwifruit in
the manner provided in §920.52, it shall
so recommend to the Secretary.

(b) In arriving at its recommenda-
tions for regulation pursuant to para-
graph (a) of this section, the com-
mittee shall give consideration to cur-
rent information with respect to the
factors affecting the supply and de-
mand for kiwifruit during the period or
periods when it is proposed that such
regulations should be made effective.
With each such recommendation for
regulation, the committee shall submit
to the Secretary the data and informa-
tion on which such recommendation is
predicated and such other available in-
formation as the Secretary may re-
quest.

§920.52 Issuance of regulations.

(a) The Secretary shall regulate, in
the manner specified in this section,
the handling of kiwifruit whenever the
Secretary finds, from the recommenda-
tions and information submitted by the
committee, or from other available in-
formation, that such regulations will
tend to effectuate the declared policy
of the act. Such regulations may:

(1) Limit, during any period or peri-
ods, the shipment of any particular
grade, size, quality, maturity, or pack,
or any combination thereof, of any va-
riety or varieties of kiwifruit grown in
the production area;

(2) Limit the shipment of kiwifruit
by establishing, in terms of grades,
sizes, or both, minimum standards of
quality and maturity during any period
when season average prices are ex-
pected to exceed the parity level;

(3) Fix the size, capacity, weight, di-
mensions, markings, or pack of the
container, or containers, which may be
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used in the packaging or handling of
kiwifruit.

(b) The committee shall be informed
immediately of any such regulation
issued by the Secretary and the com-
mittee shall promptly give notice
thereof to handlers.

§920.53 Modification, suspension, or
termination of regulations.

(a) In the event the committee at any
time finds that, by reason of changed
conditions, any regulations issued pur-
suant to §920.52 should be modified,
suspended, or terminated, it shall so
recommend to the Secretary.

(b) Whenever the Secretary finds
from the recommendations and infor-
mation submitted by the committee or
from other available information, that
a regulation should be modified, sus-
pended, or terminated with respect to
any or all shipments of kiwifruit in
order to effectuate the declared policy
of the act, the Secretary shall modify,
suspend, or terminate such regulation.
If the Secretary finds that a regulation
obstructs or does not tend to effectuate
the declared policy of the act, the Sec-
retary shall suspend or terminate such
regulation. On the same basis and in
like manner the Secretary may termi-
nate any such modification or suspen-
sion.

§920.54 Special purpose shipments.

(a) Except as otherwise provided in
this section, any person may, without
regard to the provisions of §§920.41,
920.52, 920.53 and 920.55 and the regula-
tions issued thereunder, handle
kiwifruit: (1) For consumption by char-
itable institutions; (2) for distribution
by relief agencies; or (3) for commer-
cial processing into products.

(b) Upon the basis of recommenda-
tions and information submitted by the
committee, or from other available in-
formation, the Secretary may relieve
from any or all requirements, under or
established pursuant to §920.41, §920.52,
§920.563 or §920.55, the handling of
kiwifruit: (1) To designated market
areas; (2) for such specified purposes
(including shipments to facilitate the
conduct of marketing research and de-
velopment projects); or, (3) in such
minimum quantities or types of ship-
ments, as may be prescribed.
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(c) The committee shall, with the ap-
proval of the Secretary, prescribe such
rules, regulations, and safeguards as it
may deem necessary to prevent
kiwifruit handled under the provisions
of this section from entering the chan-
nels of trade for other than the specific
purposes authorized by this section.
Such rules, regulations, and safeguards
may include the requirements that
handlers shall file applications and re-
ceive approval from the committee for
authorization to handle kiwifruit pur-
suant to this section, and that such ap-
plications be accompanied by a certifi-
cation by the intended purchaser or re-
ceiver that the kiwifruit will not be
used for any purpose not authorized by
this section.

§920.55 Inspection and certification.

(a) Whenever the handling of any va-
riety of kiwifruit is regulated pursuant
to §920.52, or §920.53, each handler who
handles Kkiwifruit shall, prior thereto,
cause such kiwifruit to be inspected by
the Federal or Federal-State Inspec-
tion Service and certified as meeting
the applicable requirements of such
regulation: Provided, That inspection
and certification shall not be required
for kiwifruit which previously have
been so inspected and certified if such
prior inspection was performed within
such period as may be established pur-
suant to paragraph (b) of this section.
Promptly after inspection and certifi-
cation, each such handler shall submit,
or cause to be submitted, to the com-
mittee a copy of the certificate of in-
spection issued with respect to such
kiwifruit. The committee may, with
the approval of the Secretary, pre-
scribe rules and regulations waiving
the inspection requirements of this sec-
tion where it is determined that in-
spection 1is not available: Provided,
That all shipments made under such
waiver shall comply with all regula-
tions in effect.

(b) The committee may, with the ap-
proval of the Secretary, establish a pe-
riod prior to shipment during which
the inspection required by this section
must be performed.

(c) The committee may enter into an
agreement with the Federal and Fed-
eral-State Inspection Services with re-
spect to the costs of the inspection re-

§920.60

quired by paragraph (a) of this section,
and may collect from handlers their re-
spective pro rata shares of such costs.

REPORTS

§920.60 Reports.

(a) Each handler shall furnish to the
committee, at such times and for such
periods as the committee may des-
ignate, certified reports covering, to
the extent necessary for the committee
to perform its functions, each shipment
of kiwifruit as follows:

(1) The name of the shipper and the
shipping point;

(2) The car or truck license number
(or name of the trucker), and identi-
fication of the carrier;

(3) The date and time of departure;

(4) The number and type of con-
tainers in the shipment;

(6) The quantities shipped, showing
separately the variety, size and grade
of the fruit;

(6) The destination;

(7) Identification of the inspection
certificate or waiver pursuant to which
the fruit was handled.

(b) Upon request of the committee,
made with the approval of the Sec-
retary, each handler shall furnish to
the committee, in such manner and at
such times as it may prescribe, such
other information as may be necessary
to enable the committee to perform its
duties under this part.

(c) Bach handler shall maintain for
at least two succeeding fiscal years,
such records of the kiwifruit received
and disposed of by such handler as may
be necessary to verify the reports sub-
mitted to the committee pursuant to
this section.

(d) All reports and records submitted
by handlers pursuant to the provisions
of this section shall be received by, and
at all times be in custody of, one or
more designated employees of the com-
mittee. No such employee shall dis-
close to any person, other than the
Secretary upon request therefor, data
or information obtained or extracted
from such reports and records which
might affect the trade position, finan-
cial condition, or business operation of
the particular handler from whom re-
ceived: Provided, That such data and in-
formation may be combined, and made
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available to any person, in the form of
general reports in which the identities
of the individual handler furnishing the
information, is not disclosed but may
be revealed to any extent necessary to
effect compliance with the provisions
of this part and the regulations issued
thereunder.

MISCELLANEOUS PROVISIONS

§920.61 Compliance.

(a) Except as provided in this part, no
person shall handle kiwifruit, the ship-
ment of which has been prohibited by
the Secretary in accordance with the
provisions of this part; and no person
shall handle kiwifruit except in con-
formity with the provisions of this part
and the regulations issued under this
part.

(b) For the purpose of checking and
verifying reports filed by handlers, the
committee, through its duly authorized
representatives shall have access to
any handler’s premises during regular
business hours, and shall be permitted
at any such times to inspect such
premises and any Kkiwifruit held by
such handler, and any and all records
of the handler with respect to his or
her acquisition, sales, uses and ship-
ments of kiwifruit. Each handler shall
furnish all labor and equipment nec-
essary to make such inspections.

§920.62 Right of the Secretary.

The members of the committee (in-
cluding successors and alternates), and
any agents, employees, or representa-
tives thereof, shall be subject to re-
moval or suspension by the Secretary
at any time. Each and every regula-
tion, decision, determination, or other
act of the committee shall be subject
to the continuing right of the Sec-
retary to disapprove of the same at any
time. Upon such disapproval, the dis-
approved action of the committee shall
be deemed null and void, except as to
acts done in reliance thereon or in ac-
cordance therewith prior to such dis-
approval by the Secretary.

§920.63 Termination.

(a) The Secretary may at any time
terminate the provisions of this part
by giving at least one day’s notice by
means of a press release or in any other
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manner in which the Secretary may de-
termine.

(b) The Secretary shall terminate or
suspend the operation of any and all of
the provisions of this part whenever
the Secretary finds that such provi-
sions do not tend to effectuate the de-
clared policy of the act.

(c) The Secretary shall terminate the
provisions of this part whenever the
Secretary finds by referendum or oth-
erwise that such termination is favored
by a majority of the growers: Provided,
That such majority has, during the
current marketing season, produced
more than 50 percent of the volume of
the kiwifruit which were produced
within the production area for ship-
ment in fresh form. Such termination
shall become effective on the first day
of August subsequent to the announce-
ment thereof by the Secretary.

(d) The committee shall consider all
petitions from growers submitted to it
for termination of this part provided
such petitions are received by the com-
mittee prior to February 1 of the then
current fiscal period. Upon rec-
ommendation of the committee re-
ceived not later than April 1 of the
then current fiscal period, the Sec-
retary shall conduct a referendum
among the growers prior to July 15 of
such fiscal period to ascertain whether
continuance of this part is favored by
producers.

(e) The Secretary shall conduct a ref-
erendum within the period beginning
May 15, 1990, and ending July 15, 1990,
to ascertain whether continuance of
this part is favored by the growers as
set forth in paragraph (c) of this sec-
tion. The Secretary shall conduct such
a referendum within the same period of
every sixth fiscal period thereafter.

(f) The provisions of this part shall,
in any event, terminate whenever the
provisions of the act authorizing them
cease to be in effect.

§920.64 Proceeding after termination.

(a) Upon the termination of the pro-
visions of this part, the committee
shall, for the purpose of liquidating the
affairs of the committee, continue as
trustee of all the funds and property
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then in its possession, or under its con-
trol, including claims for any funds un-
paid or property not delivered at the
time of such termination.

(b) The said trustees shall: (1) Con-
tinue in such capacity until discharged
by the Secretary; (2) from time to time
account for all receipts and disburse-
ments and deliver all property on hand,
together with all books and records of
the committee and of the trustees, to
such persons as the Secretary may di-
rect; and (3) upon the request of the
Secretary, execute such assignments or
other instruments necessary or appro-
priate to vest in such person, full title
and right to all of the funds, property,
and claims vested in the committee of
the trustees pursuant thereto.

(c) Any person to whom funds, prop-
erty, or claims have been transferred
or delivered, pursuant to this section,
shall be subject to the same obligation
imposed upon the committee and upon
the trustees.

§920.65 Effect of
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of
this part or of any regulation issued
pursuant to this part, or the issuance
of any amendment to either thereof,
shall not (a) affect or waive any right,
duty, obligation, or Iliability which
shall have arisen or which may there-
after arise in connection with any pro-
vision of this part or any regulation
issued under this part, or (b) release or
extinguish any violation of this part or
of any regulation issued under this
part, or (c¢) affect or impair any rights
or remedies of the Secretary or of any
other person with respect to any such
violation.

termination or

§920.66 Duration of immunities.

The benefits, priviliges, and immuni-
ties conferred upon any person by vir-
tue of this part shall cease upon its ter-
mination, except with respect to acts
done under and during the existence of
this part.

§920.67 Agents.

The Secretary may, by designation in
writing, name any officer or employee
of the United States, or name any
agency or division in the United States

§920.110

Department of Agriculture, to act as
the Secretary’s agent or representative
in connection with any of the provi-
sions of this part.

§920.68 Derogation.

Nothing contained in this part is, or
shall be construed to be, in derogation
or in modification of the rights of the
Secretary or of the United States (a) to
exercise any powers granted by the act
or otherwise, or (b) in accordance with
such powers, to act in the premises
whenever such action is deemed advis-
able.

§920.69 Personal liability.

No member or alternate member of
the committee and no employee or
agent of the committee shall be held
personally responsible, either individ-
ually or jointly with others, in any way
whatsoever, to any person for errors in
judgment, mistakes, or other acts, ei-
ther of commission or omission, as
such member, alternate, employee or
agent, except for acts of dishonesty,
willful misconduct, or gross neg-
ligence.

§920.70 Separability.

If any provision of this part is de-
clared invalid or the applicability
thereof to any person, circumstance, or
thing is held invalid, the validity of the
remainder of this part or the applica-
bility thereof to any other person, cir-
cumstance, or thing shall not be af-
fected thereby.

§920.110 Exemptions.

(a) Waivers. A handler may handle
kiwifruit without inspection and cer-
tification, as prescribed under §920.55,
if all shipments made under such waiv-
ers comply with all regulations in ef-
fect, and all the following conditions
are met:

(1) The handler requests the Federal-
State Inspection Service to provide in-
spection during its regular working
hours at least 4 hours in advance of the
time when inspection is needed. The re-
quest need not be in writing but it
shall be confirmed immediately in
writing by the inspection service.

(2) The Federal-State Inspection
Service advises the handler that it is
not practicable to provide inspection at
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the time and place designated by the
handler. This advice may be verbal but
it shall be confirmed in writing by the
Federal-State Inspection Service. A
confirmed copy thereof shall be for-
warded by the inspection service to the
office of the Kiwifruit Administrative
Committee.

(3) The Federal-State Inspection
Service furnishes the handler with the
waiver number which shall cover the
kiwifruit on which inspection is re-
quested.

(4) When instructed to do so, the han-
dler plainly and conspicuously marks
the end of each container with the let-
ter “W” and the waiver number as-
signed by the Federal-State Inspection
Service. The letter “W” and the num-
ber shall not be less than one-half inch
in height.

(b) Minimum quantities. Notwith-
standing any other provision of this
section, kiwifruit may be handled with-
out regard to the provision of §§920.41,
920.52, 920.55 and 920.60 under the fol-
lowing conditions:

(1) Such kiwifruit are for home use
and not for resale.

(2) The total weight of such kiwifruit
sold to all persons collectively in any
one vehicle during any one day does
not exceed 200 pounds.

(3) Such kiwifruit are handled by the
person who produced them and, the
handling takes place: (i) On the prem-
ises where grown, (ii) at a packing
house, or retail stand (roadside stand,
flea market or any other outlet ap-
proved by the committee) which is op-
erated by said handler, or (iii) at a Cer-
tified Farmers Market.

[560 FR 4856, Feb. 4, 1985, as amended at 563 FR
34035, Sept. 2, 1988]

§920.112 Late payments.

Pursuant to §920.41(a), interest will
be charged at a 1.5 percent monthly
simple interest rate. Assessments for
kiwifruit shall be deemed late if not re-
ceived within 30 days of invoice, or
such other later time period as speci-
fied by the committee. A 10 percent
late charge will be assessed when pay-
ment becomes 30 days late. Interest
and late payment charges shall be ap-
plied only to the overdue assessment.

[62 FR 45295, Aug. 27, 1997]
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§920.122 Nomination procedures.

(a) The manner of nominating grower
members and alternate members to the
committee shall be as follows:

(1) The committee’s mailing of an ap-
proved nomination form to all
kiwifruit growers of record shall con-
stitute notice of nominations. All eligi-
ble kiwifruit growers may nominate
themselves or any other eligible
kiwifruit grower to vacant committee
positions for the nominee’s district.
Completed nomination forms shall be
returned to the office of the committee
by a date specified by the committee
and approved by an agent of the Sec-
retary. Nomination forms shall provide
for names of nominees, as well as the
nominating grower’s name, address,
telephone number, and signature. In-
complete nominations forms will not
be considered valid.

(2) For each district involved in the
current year’s nominations, committee
staff, with the Secretary’s oversight,
shall establish a slate of candidates
with the names of all qualified nomi-
nees received. Persons submitting in-
valid nomination forms shall be noti-
fied of such by the committee. Within
a reasonable time period, a ballot con-
taining a slate of candidates shall be
mailed to all growers of record within
the respective district represented by
such candidates. The committee shall
provide a reasonable period of time to
growers to cast votes on the candidates
and return the completed ballots for
tallying.

(3) To be eligible to vote, growers
must be producing kiwifruit during the
crop year nominations are held and
within the district represented by the
candidates on the ballot. A grower may
only vote for candidates from one dis-
trict and may only cast one ballot.
Growers may also cast votes for eligi-
ble candidates who do not appear on
the ballots by writing in the name of
such candidates on the ballot. Each
ballot shall provide for a voter eligi-
bility certification which must include
the voter’s name, address, telephone
number, and signature, as well as the
name(s) of all handlers which handled
the current season’s crop. At the dis-
cretion of the Secretary, the ballots
may include other background infor-
mation about each candidate.
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(4) In order to be valid, ballots must
be executed in accordance with the in-
structions set forth on the ballot, and
are to be returned to the Secretary’s
agent who will tally the ballots with
such assistance from the committee as
may be requested by the agent. Such
ballots shall be postmarked by a date
specified by the committee and ap-
proved by an agent of the Secretary.

(5) The names of the persons receiv-
ing the highest total number of votes
for a particular position shall be sub-
mitted to the Secretary as the nomi-
nees for such positions. In the event of
a tie vote, a ballot containing only the
names of the candidates receiving the
tied vote shall be mailed to all growers
in the affected district.

(b) In the event of a vacancy as speci-
fied in §920.26, the committee shall uti-
lize the same procedure as prescribed
in §920.122(a)(1) through (a)(5) to fill
such vacancy.

[67 FR 62160, Dec. 30, 1992]

§920.131 Redistricting of kiwifruit dis-
tricts.
Pursuant to §920.31(1) the districts
are redefined as follows:
(a) District 1 shall include the coun-

ties of Del Norte, Siskiyou, Modoc,
Humboldt, Trinity, Shasta, Lassen,
Mendocino, Tehama, Plumas, Glenn,

Lake, Colusa, Sonoma, Yolo, Solano,
Napa, Marin, Sacramento, Sierra, Ne-
vada, Placer, El Dorado, Amador, and
Butte (with the exception of that area
set aside as ‘‘District 2”°).

(b) District 2 shall include the 95948
postal zip code area known as Gridley
in Butte County, and the area sur-
rounding Gridley, incorporating the
area located within the following
boundaries: The area west of the
Feather River; north of the Butte/Sut-
ter County line; east of Pennington and
Riley Roads; and south of Farris Road,
Ord Ranch Road and Gridley Avenue.

(c) District 3 shall include the coun-
ties of Sutter and Yuba.

(d) District 4 shall include the coun-
ties of San Francisco, San Mateo,
Santa Cruz, Contra Costa, Alameda,
Santa Clara, Monterey, San Benito,
San Joaquin, Calaveras, Alpine, Mono,
Tuolumne, Stanislaus, Merced,
Mariposa, Madera, and Fresno.

§920.160

(e) District 5 shall include Kings coun-
ty and that portion of Tulare County
north of Highway 198.

(f) District 6 shall include Inyo Coun-
ty and that portion of Tulare County
south of Highway 198 to Avenue 56, ex-
cluding the west side of Highway 65 be-
tween Highway 137 and Avenue 56.

(g) District 7 shall include that por-
tion of Tulare County of Tulare west of
Highway 65 and between Highway 137
and Avenue 56.

(h) District 8 shall include of Kern,
San Luis Obispo, Santa Barbara, Ven-
tura, San Bernardino, San Diego, Los
Angeles, Orange, Riverside, San Diego,
Imperial Counties and that portion of
Tulare County south of Avenue 56.

[60 FR 7432, Feb. 8, 1995]

§920.160 Reports.

(a) When requested by the Kiwifruit
Administrative Committee, each ship-
per who ships kiwifruit, shall furnish a
report of shipment and inventory data
to the committee no later than the
fifth day of the month following such
shipment, or such other later time es-
tablished by the committee: Provided,
That each shipper who ships less than
10,000 trays, or the equivalent thereof,
per fiscal year and has qualified with
the committee shall furnish such re-
port of shipment and inventory data to
the committee twice per fiscal year.
The first report shall be due no later
than January 5 and the final report no
later than the fifth day of the following
month after such shipment is com-
pleted for the season, or such other
later times established by the com-
mittee. Such report shall show:

(1) The reporting period;

(2) The name and other identification
of the shipper;

(3) The number of containers by type
and weight by shipment destination
category;

(b) Kiwifruit Inventory Shipping System
(KISS) form. Each handler, except such
handlers that ship less than 10,000
trays, or the equivalent thereof, per
season and have qualified with the
committee, shall file with the com-
mittee the initial Kiwifruit Inventory
Shipment System (KISS) form, which
consists of three sections “KISS/Add
Inventory,” “KISS/Deduct Inventory,”
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and ““KISS/Shipment,” on or before De-
cember 5th, or such other later time as
the committee may establish.

(c) Handler report of returned fruit.
After fruit is returned to a grower,
each handler shall file with the com-
mittee, no later than five days from
the date the fruit is returned, or such
other time as the committee may es-
tablish, a Return Receipt of Kiwifruit
to Grower Form.

[50 FR 4856, Feb. 4, 1985, as amended at 52 FR
37130, Oct. 5, 1987; 59 FR 53565, Oct. 25, 1994; 61
FR 51576, Oct. 3, 1996; 67 FR 54332, Aug. 22,
2002]

§920.213 Assessment rate.

On and after August 1, 2008, an as-
sessment rate of $0.035 per 9-kilo vol-
ume-fill container or equivalent of
kiwifruit is established for Kkiwifruit
grown in California.

[73 FR 75540, Dec. 12, 2008]
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§920.302 Grade, size, pack, and con-
tainer regulations.

(a) No handler shall ship any
kiwifruit unless such kiwifruit meet
the following requirements:

(1) Grade requirements. Fresh ship-
ments of kiwifruit shall be at least
KAC No. 1 quality.

(2) Size Requirements. Such kiwifruit
shall be at least a minimum Size 45.
Size 45 is defined as a maximum of 55
pieces of fruit in an 8-pound sample.

(3)  Maturity  requirements. Such
kiwifruit shall have a minimum of 6.2
percent soluble solids at the time of in-
spection.

(4) Pack Requirements. (i) Kiwifruit
packed in containers with cell com-
partments, cardboard fillers, or molded
trays shall be of proper size for the
cells, fillers, or molds in which they
are packed. Such fruit shall be fairly
uniform in size.

(ii) (A) Kiwifruit packed in any con-
tainer shall be subject to the size des-
ignation, maximum number of fruit per
8-pound sample, and the size variation
tolerance specified as follows:

SiZE DESIGNATION AND SIZE VARIATION CHART

Column 2
rmi)w(gglrjrgf Column 3 size variation toler-
Column 1 size designation fruit per 8- ance (diameter)
pound sam-
ple

T8 OF JAIGET .. 25 | V2-inch (12.7 mm).
20 27 | Ve-inch (12.7 mm).
23 30 | V2-inch (12.7 mm).
25 32 | Vz-inch (12.7 mm).
27/28 ............. 35 | V2-inch (12.7 mm).
30 39 | Ve-inch (12.7 mm).
33 43 | ¥s-inch (9.5 mm).
36 46 | ¥s-inch (9.5 mm).
39 49 | %s-inch (9.5 mm).
42 53 | %s-inch (9.5 mm).
45 or smaller . 55 | Va-inch (6.4 mm).

(B) The average weight of all sample
units in a lot must weigh at least 8
pounds, but no sample unit may be
more than 4 ounces less than 8 pounds.

(C) Not more than 10 percent, by
count, of the containers in any lot and
not more than 5 percent, by count, of
kiwifruit in any container, (except that
for Sizes 42 and 45 kiwifruit, the toler-
ance, by count, in any one container,
may not be more than 25 percent) may

fail to meet the size variation require-
ments of this paragraph.

(iii) AlIl volume fill containers of
kiwifruit designated by weight shall
hold 19.8-pounds (9-kilograms) net
weight of kiwifruit unless such con-
tainers hold less than 15 pounds or
more than 35 pounds net weight of
kiwifruit.

(b) Definitions. The term KAC No. 1
quality means kiwifruit that meets the
requirements of the U.S. No. 1 grade as
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defined in the United States Standards
for Grades of Kiwifruit (7 CFR 51.2335
through 51.2340) except that the
kiwifruit shall be ‘‘not badly mis-
shapen,” and an additional tolerance of
7 percent is provided for kiwifruit that
is ‘““badly misshapen,” and except that
all varieties of kiwifruit are exempt
from the ‘‘tightly packed” standard as
defined in §51.2338(a) of the U.S. Stand-
ards for Grades of Kiwifruit. The terms
fairly uniform in sice and diameter mean
the same as defined in the U.S. Stand-
ards for Grades of Kiwifruit.

(c) Exemptions. Any person may han-
dle kiwifruit without regard to the pro-
visions of this section provided that
such kiwifruit is handled for (1) con-
sumption by charitable institutions; (2)
distribution by relief agencies; or (3)
commercial processing into products.
For the purposes of this section, com-
mercial processing into products means
that the kiwifruit is physically altered
in form or chemical composition
through freezing, canning, dehy-
drating, pulping, juicing, or heating of
the product. The act of slicing, dicing,
or peeling shall not be considered com-
mercial processing into products.

[60 FR 36568, Sept. 9, 1985, as amended at 51
FR 33564, Sept. 22, 1986; 52 FR 37130, Oct. 5,
1987; 53 FR 34035, Sept. 2, 1988; 53 FR 48513,
Dec. 1, 1988; 54 FR 41436, Oct. 10, 1989; 556 FR
42181, Oct. 18, 1990; 56 FR 64942, Dec. 13, 1991;
57 FR 41854, Sept. 14, 1992; 57 FR 46243, Oct. 7,
1992; 58 FR 3069, Jan. 7, 1993; 58 FR 43245, Aug.
16, 1993; 59 FR 45620, Sept. 2, 1994; 59 FR 53565,
Oct. 25, 1994; 60 FR 32260, June 21, 1995; 62 FR
49131, Sept. 19, 1997; 63 FR 46866, Sept. 3, 1998;
64 FR 41019, July 29, 1999; 656 FR 54948, Sept.
12, 2000; 66 FR 39270, July 30, 2001; 66 FR 54414,
Oct. 29, 2001, 67 FR 1413, Jan. 11, 2002; 67 FR
54332, Aug. 22, 2002; 68 FR 44195, July 28, 2003;
69 FR 54199, Sept. 8, 2004; 70 FR 48841, Aug. 22,
200511

§920.303 Container marking regula-
tions.

No handler shall ship any kiwifruit
except in accordance with the fol-
lowing terms and conditions:

(a) Each package or container of
kiwifruit shall bear on at least one out-
side principal display panel in plain
sight and in plain letters, the word
kiwifruit, the name of the variety (if
other than the Hayward variety), if
known or, when the variety is not
known, the words unknown variety.

§920.303

(b) Each package or container of
kiwifruit shall bear on one outside
principal display panel in plain sight
and in plain letters the name and ad-
dress (including the city, state, and zip
code) of the shipper.

(c) BEach package or container of
kiwifruit shall bear on one outside
principal display panel in plain sight
and in plain letters the following infor-
mation regarding the quantity of
kiwifruit packed within the container:

(1) The quantity shall be indicated in
terms of count and size for kiwifruit
packed in cell compartments, card-
board fillers, or molded trays, and the
contents shall conform to the count.

(2) The quantity shall be indicated in
terms of the size designation and either
the net weight for volume-fill con-
tainers packed by weight or the count
for volume-fill containers packed by
count.

(3) For bulk containers or individual
consumer packages not within a mas-
ter container, the quantity shall be in-
dicated in terms of the size designation
and net weight, or in terms of the size
designation and count.

(4) Master containers, which hold
more than one individual package,
must be properly marked with the
quantity of the contents. The size des-
ignation must also be indicated.

(5) The quantity shall be indicated in
terms of either net weight or count (or
both) for individual consumer packages
within a master container. If count is
used, it must be accompanied by the
size designation.

(6) Designations of size, count, and
net weight on each container shall be
accompanied by the words size, count,
or net weight as applicable.

(d) Except as provided in paragraph
(f) of this section, containers of
kiwifruit must be positive lot identi-
fied prior to shipment in accordance
with the following requirements. All
exposed or outside containers of
kiwifruit, but not less than 75 percent
of the total containers on the pallet,
shall be positive lot identified with a
plain mark corresponding to the lot in-
spection conducted by an authorized
inspector, except for individual con-
sumer packages within a master con-
tainer and containers that are being di-
rectly loaded into a vehicle for export

163



Pt. 922

shipment under the supervision of the
Federal or Federal-State Inspection
Service. Individual consumer packages
of kiwifruit placed directly on a pallet
shall have all outside or exposed pack-
ages on a pallet positive lot identified
with a plain mark corresponding to the
lot inspection conducted by an author-
ized inspector or have one inspection
label placed on each side of the pallet.
Reusable plastic containers of
kiwifruit, placed on a pallet, shall be
positive lot identified in accordance
with Federal or Federal-State Inspec-
tion Service procedures and shall have
required information on the cards of
the individual containers, as provided
in this section of the regulations.

(e) As used in this section, the term
principal display panel means that part
of the package or container most like-
ly to be displayed, presented, shown or
examined under normal or customary
conditions of display and purchase.

(f) Kiwifruit that has been inspected
and certified, and is subsequently
placed into new containers, does not
have to be positive lot identified, as
prescribed in paragraph (d) of this sec-
tion: Provided, That:

(1) Such kiwifruit is of the same
grade and size as originally inspected;
and

(2) The handler requests a
verification number from the Federal
or Federal-State Inspection Service
prior to shipment; plainly marks one
end of each container with such num-
ber and the letter ‘“‘R,” both of which
shall be at least one-half inch in
height; and submits a Kiwifruit
Verification Form to the Federal or
Federal-State Inspection Service with-
in 3 business days of such request. The
handler shall provide the following in-
formation on the Kiwifruit Verification
Form.

(i) From the original inspection:

(A) The positive lot identification
numbers;

(B) The identity of the handler;

(C) The inspection certificate num-
bers;

(D) The grade and
kiwifruit;

(E) The number and type of con-
tainers; and

(F) The handler’s brand; and

size of the
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(ii) On the kiwifruit placed into new
containers:

(A) The number and type of con-
tainers; and

(B) The applicable brand.

[68 FR 43246, Aug. 16, 1993, as amended at 61
FR 13395, Mar. 27, 1996; 64 FR 41019, July 29,
1999; 69 FR 54199, Sept. 8, 2004; 71 FR 58249,
Oct. 3, 2006]
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Failure to nominate.
Acceptance.

Vacancies.

Alternate members.

Powers.

Duties.

Procedure.

Expenses and compensation.
Annual report.

EXPENSES AND ASSESSMENTS

922.40
922.41
922.42

Expenses.
Assessments.
Accounting.

RESEARCH

922.45 Marketing research and development.

REGULATIONS

922.50
922.51
922.52

Marketing policy.
Recommendations for regulation.
Issuance of regulations.
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